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March 9, 1995

Dan A. Col on, Esquire
Law O fices of David S. Brustein
Cty Financial Tower, Suite 2300
201 Merchant Street

Honol ul u, Hawaii 96813

Dear M. Col on:
Re: DLIR s Division of Occupational Safety and Health
Acci dent Investigation Records and Reports

This is in reply to your letter to the Ofice of Information
Practices ("OP") requesting an advisory opinion concerning the
above-referenced matter.

| SSUE PRESENTED

Whet her, under the Uniform Information Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"),
records and reports conpiled by the State Departnent of Labor and
| ndustrial Relations' Division of Occupational Safety and Heal th
("DCSH') in connection with the adm nistration and enforcenent of
chapter 396, Hawaii Revised Statutes, nust be nade avail able for
i nspection and copyi ng.

BRI EF _ANSWER

Under section 92F-13(4), Hawaii Revised Statutes, an agency
is not required, under part Il of the U PA to disclose
"[g] over nnent records which, pursuant to state or federal |aw
are protected fromdisclosure.”

Section 396-14, Hawaii Revised Statutes, provides that no
record, statement, or report of any kind obtained, received, or
prepared in connection with the adm nistration or enforcenent of
chapter 396, Hawaii Revised Statutes, "shall be admtted or used,
whet her as evi dence or as discovery, in any civil action grow ng
out of any matter nentioned in the record, determ nation,
statenent, or report.”
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Based upon: (1) the legislative history of this provision,
and related provisions in chapter 396, Hawaii Revised Statutes,
(2) an Attorney General Opinion interpreting former section
92-51, Hawaii Revised Statutes, and (3) DOSH s own adm nistrative
practices, we believe that despite the expansive | anguage in
section 396-14, Hawaii Revised Statutes, it was intended to
protect against the adm ssion in evidence or the discovery of the
identities of individuals who provide information to DOSH in
connection with its enforcenent of the State's occupati onal
safety and health | aw

We al so believe that when the Legi sl ature adopted section
396-14, Hawaii Revised Statutes, it inplicitly assuned or
i ntended that since this informati on woul d not be di scoverable in
acivil action in a matter arising out of an incident in which
DOSH becane invol ved, the information would not be available to
t he general public.

Accordingly, we conclude that under sections 92F-13(4) and
396-14, Hawaii Revised Statutes, in response to a request under
the U PA, DOSH should segregate fromits records the identities
of individuals who furnish information to DOSH and any ot her
information that would result in the |ikelihood of the actual
identification of such individuals. To the extent that other
governnment records (or information contained therein) maintained
by DOSH are protected by the exceptions in section 92F-13, Hawai i
Revi sed Statutes, DOSH may al so wi thhold access to that
information in response to a request under the U PA

FACTS

Your law firmwas retained to represent a client who was
perform ng repairs upon electrical power |lines connected to the
el ectric conmpany's tower when it collapsed. This accident
resulted in alleged serious injuries to your client, requiring
bone grafts to the bottomof his feet.

After the DOSH conducted an investigation of the accident,
it cited your client's enployer for willful violations of safety
standards or rules and inposed a $24,500 fine. These citations
and penalties were |later anmended by DOSH to reflect that the
violations were "serious,"” instead of "wl|lful."

As part of an investigation of possible clains that your
client may have against parties other than your client's
enpl oyer, your law firmrequested to inspect DOSH s fil e prepared
in connection with its investigation of the accident. By letter
dated January 29, 1993, a copy of which is attached as Exhibit A
DOSH notified you that investigative reports it conpiles are
protected from di scl osure under section 396-14, Hawaii Revised
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Statutes. However, DOSH provided you with copi es of photographs
taken by DOSH enpl oyees, and copies of the citations and proposed
penal ties.

By letter to the OP dated Cctober 13, 1993, you requested
an advi sory opinion concerning the disclosure of information
mai nt ai ned by DOSH concerning the accident that was not disclosed
in response to your request.

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA states "[e] xcept as provided in section 92F- 13,
each agency upon request by any person shall make gover nnment
records avail able for inspection and copying during regul ar
busi ness hours." Haw. Rev. Stat. § 92F-11(b) (Supp. 1992).°

Under the U PA, the term "governnent record" neans
"information nmai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.
8 92F-3 (Supp. 1992). Information maintained by DOSH in witten
or other physical formis a "governnent record,” since DOSH is an
“agency" for purposes of the UPA  See Haw. Rev. Stat. § 92F-3
(Supp. 1992).

We now turn to an exam nation of whether records conpil ed by
DOSH as part of the admnistration or enforcenent of chapter 396,
Hawaii Revi sed Statutes, are protected fromdi sclosure by any of
t he exceptions in section 92F-13, Hawaii Revised Statutes.

1. GOVERNMVENT RECORDS PROTECTED FROM DI SCLOSURE BY STATE LAW

"W have previously noted that |ike the federal Freedom of

I nformati on Act and the open records | aws of other states, the
U PA' s disclosure provisions should be liberally construed, its
exceptions narrowy construed, and all doubts resolved in favor
of disclosure. See OP Op. Ltr. No. 93-10 at 2 (Sept. 2, 1993).

As the United States Suprene Court has noted, the purpose of
freedomof information laws are to facilitate public access to
governnment information and "to pierce the veil of admnistrative
secrecy and to open agency action to the light of public
scrutiny."” John Doe Agency v. John Doe Corp., 493 U S. 146, 151
(1989). Consistent wth these purposes, the strong presunption
in favor of disclosure places the burden on the agency to justify
the wi thhol di ng of any requested docunents. 1d.; see al so Haw
Rev. Stat. 88 92F-11(b) and 92F-15(b) (Supp. 1992).

OP Op. Ltr. No. 95-5
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Section 92F-13(4), Hawaii Revised Statutes, provides that

under part Il of the U PA an agency is not required to disclose
"[g] overnment records which, pursuant to state or federal |aw
are protected fromdisclosure.” As we noted in QP

Opinion Letter No. 93-15 at 5 (Oct. 1, 1993), this exception is
simlar to an exenption in section 2-103(a)(11) of the Uniform

I nformation Practices Code ("Mdel Code"), drafted by the
Nat i onal Conference of Comm ssioners on Uniform State Laws, upon
whi ch the U PA was nodel ed. The commentary to section 2-103 of
t he Model Code provides:

Subsection (a)(11) is a catch-all provision
which assimlates into this Article any
federal |law, state statute, or rule of

evi dence that expressly requires the

wi t hhol ding of information fromthe general
public. The purpose of requiring an express
wi thhol ding policy is to put a burden on the
| egi sl ative and judicial branches to nmake an
affirmati ve judgnent respecting the need for
confidentiality.

Model Code 8§ §2-103 conmentary at 18 (1980) (enphasis added).

In OP Opinion Letter No. 92-6 (June 22, 1992) and QP
Opinion Letter No. 93-15 (Cct. 1, 1993), the O P al so observed
that the exception in section 92F-13(4), Hawaii Revised Statutes,
is simlar to Exenption 3 of the federal Freedom of |Information
Act, 5 U S. C. 8 552(b)(3) (1988) ("FO A"), which exenpts from
di scl osure records "specifically exenpted from di scl osure by
statute.”

As a result, based upon court decisions construing FOA's
Exenption 3 and the comentary to section 2-103 of the Mdel
Code, in OP Opinion Letter No. 92-6 at 10, we concl uded that:
(1) under section 92F-13(4), Hawaii Revised Statutes, "the
authority for an agency to withhold access to a governnent record
must generally be found in the | anguage of the statute itself,”
and (2) resort to a statute's legislative history to find such
authority is generally inappropriate. These principles ensure
that the Legislature has made "an affirmative judgnent concerning
the need for confidentiality."

Furthernore, in OP Opinion Letter No. 93-15, we observed
t hat :

Wil e federal courts have found that federa
rules of procedure, which are promul gated by
the U S. Supreme Court, ordinarily do not
qualify for protection under Exenption 3,

OP Op. Ltr. No. 95-5
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when a rule is subsequently nodified and

t hereby specifically enacted into | aw by
Congress, it may qualify under the exenption.
See Fund for Constitutional Gov't v.

Nati onal Archives & Records Serv., 656 F.2d
856, 867 (D.C. Gr. 1981) (finding Rule 6(e)
of the Federal Rules of Crim nal Procedure to
satisfy Exenption 3's "statute requirenment").

OP Op. Ltr. No. 93-15 at 7.

The Legi sl ature has adopted a statute affecting the
di scl osure of records, statenents, and reports conpiled by DOSH
Section 396-14, Hawaii Revised Statutes, provides:

8396-14 Evidence. No record or
determ nation of any adm nistrative
proceedi ng under this chapter or statenment or
report of any kind obtained, received, or
prepared in connection wth the
admni stration or enforcenent of this chapter
shall be admtted or used, whether as
evidence or as discovery, in any civil action
grow ng out of any matter nentioned in the
record, determnation, statenent, or report
other than an action for enforcenent or
revi ew under this chapter.

Haw. Rev. Stat. 8§ 396-14 (1985) (enphases added).

This statute literally provides that no record of "any kind
prepared, obtained, or received" in connection with the
enforcenment of chapter 396-14, Hawaii Revised Statutes, may be
admtted or used as evidence, or as discovery, in any civil
action growi ng out of any matter nentioned in the record.

[ Enphasi s added.] What is not imediately clear, is whether this
statute was intended to protect such records from discl osure
under the State's public records | aw.

The restrictions of this section were originally adopted by
the Legislature in 1969 as an anendnent to chapter 96, Hawai i
Revi sed Statutes, the State's forner industrial safety |law. Act
70, Haw. Sess. Laws 59 (1969). House Standing Conmttee Report
No. 523 on 1969 H B. No. 284 states:

The purpose of this bill is to prohibit the
use of any record, statement or report
prepared or obtained by the Departnent of
Labor and Industrial Relations in the course
of its adm nistration and enforcenent of the

OP Op. Ltr. No. 95-5
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industrial safety lawin any civil action
growi ng out of any accident or incident
mentioned in the record, statenent, or
report.

Your Conm ttee on Judiciary concurs wth your
Comm ttee on Labor and Enpl oynent Problens in
that proper investigation of any i1ndustrial
accident requires accurate information and
statements fromw tnesses. The assurance
that any information given to the Departnent
of Labor wll be held confidential and not be
used in any civil suit arising out of the
acci dent involved or out of the statenent or
Information given wll pronote a nore
effective enforcenent of the industrial
safety I aw

R Stand. Comnm Rep. No. 523, 5th Leg., 1969 Reg. Sess., Haw.
J. 830 (1969) (enphasis added).

Senate Standing Comm ttee Report No. 970 on 1969 H.B. No.
284 states:

S. St and.

The purpose of this bill is to prohibit
the use of any statenent, report, or record
prepared or obtained by the | abor departnent
in the course of its admnistration of the
industrial safety lawin any civil suit
arising out of any accident or incident
mentioned in the statenent, report or record
except in cases involving the enforcenent or
review of the safety |aw.

Ef fective enforcenent of the industrial
safety |l aw requires a thorough and exhaustive
i nvestigation of each industrial accident.
Such an investigation is difficult to attain
unl ess wtnesses are assured that 1 nformation
and statenents given to the departnent of
[abor w Il be held confidential and not be
disclosed in any civil suit arising out of
the accident invol ved.

This proposal, if adopted, will encourage

wor kers and other witnesses to candidly
report on any accident and in turn assist the
[ abor departnment in achieving better safety
nmeasur es.

Comm Rep. No. 970, 5th Leg., 1969 Reg. Sess.,

Haw.
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S.J. 1254 (1969) (enphasis added).

The Legi sl ature subsequently anmended this statute to
additionally provide that records, statenents, or reports
conpiled in connection with the enforcenent of the industrial
safety law shall not be admtted or used "as discovery" in any
civil action. See Act 57, Haw. Sess. Laws 245, 255 (1972). The
| egi sl ative history of Act 57, provides no gui dance concerning
why the term "discovery" was added to the statute.?

In Attorney General Qpinion No. 76-3 (April 19, 1976), the
Attorney Ceneral exam ned the interrel ationship between section
396-14, Hawaii Revised Statutes, and the former public records
| aw, section 92-51, Hawaii Revised Statutes. The Attorney
CGeneral opined:

[1]f the identities of w tnesses and
information and statenents obtained from such
W tnesses in an accident investigation are

di scl osed sinply because no | aw suit has yet
been commenced and such matters are permtted
to be inspected as part of the public records
of the division, the legislative intent of
keepi ng such matters confidential would be
circunvented. Accordingly, the Act construed
in light of the lTegislative intent prohibits
di sclosure of information relating to the
Identification of wtnesses and information
and statenments given by themin an accident
investigation. To interpret the Act
otherwi se would frustrate the Legislature's

i ntent of encouraging the giving of
information in an accident investigation.

Op. Att'y Gen. Haw. No. 76-3 at 3-4 (enphasis added).

The Attorney CGeneral also concluded that section 396- 14,
Hawaii Revi sed Statutes, "does not foreclose [DOSH from publicly
di scl osing other matters deened pertinent to accident prevention
such as recommended safety neasures for prevention of future
accidents." |d.

We believe that in using the phrase "admtted or used
whet her as evi dence, or as discovery, in any civil action,"” the

’See S. Stand. Comm Rep. No. 385-72, 6th Leg., 1972 Reg.
Sess., Haw. S.J. 910 (1972); S. Stand. Comm Rep. No. 513-72,
Haw. S.J. 965 (1972); H R Stand. Comnm Rep. No. 385-72, Haw.
H.J. 981 (1972); H.R Stand. Comnm Rep. No. 618-72, Haw. H.J. 929
(1972).

OP Op. Ltr. No. 95-5
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Legi slature intended to prohibit the adm ssion as evidence in
civil actions information that would identify enpl oyees or

W t nesses who furnished information to DOSH as part of the
adm ni stration or enforcenent of chapter 396, Hawaii Revi sed
Statutes. We |ikew se believe that section 396-14, Hawai i
Revi sed Statutes, was intended to establish a civil discovery
privilege applicable to information that would identify

i ndi viduals who furnished infornmation to DOSH

We al so agree wwth the Attorney General that were the
identities of witnesses avail able under a public records | aw when
such informati on woul d not be discoverable in the course of civil
l[itigation arising out of a matter which DOSH i nvestigated under
chapter 396, Hawaii Revised Statutes, the discovery privilege
created by this statute would be frustrated.

As such, while as a general rule the authority to withhold a
government record under section 92F-13(4), Hawaii Revised
Statutes, nust be found in the actual wording of a State statute,
we believe that in this case, by establishing a discovery
privilege in section 396-14, Hawaii Revised Statutes, the
Legislature inplicitly assuned and i ntended that such information
woul d not be available to the general public. W believe that
section 396-14, Hawaii Revised Statutes, does sufficiently
indicate that the Legislature has nade "an affirmative judgnment
concerning the need for confidentiality.” Therefore, we concl ude
that section 396-14, Hawaii Revised Statutes, qualifies as a
state |l aw for purposes of section 92F-13(4), Hawaii Revi sed
St at ut es.

Section 396-14, Hawaii Revised Statutes, literally applied,
prohi bits the adm ssion as evidence or the discovery of a record
"of any kind" conpiled by DOSH under chapter 396-14, Hawai i
Revi sed St at ut es. However, despite this expansive | anguage, we
believe that section 396-14, Hawaii Revised Statutes, was not
i ntended by the Legislature to sweep so broadly. The statute's
| egislative history clearly reflects that the Legislature was
concerned that were the identities of individuals who furnished
information to DOSH adm ssi bl e or di scoverabl e, such persons
woul d be deterred from cooperating in DOSH i nvestigations. Such
a concern is also reflected el sewhere in chapter 396, Hawaii
Revi sed Statutes. See Haw. Rev. Stat. § 396-8(e)(2) and (f)
(1985). Additionally, other records that fall within the express
restrictions of section 396-14, Hawaii Revised Statutes, nust be
publicly posted by the enployer. See Haw. Rev. Stat. § 396-10(m
(1985).

| ndeed, in response to your Ul PA request, DOSH provi ded you
wi th photographs fromits investigation files and copies of the
citations issued and penalties assessed, records that would be
privileged if the provisions of section 396-14, Hawaii Revised

OP Op. Ltr. No. 95-5
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Statutes, were literally applied since these records were
prepared, obtained, or received by DOSH in connection with the
adm ni stration or enforcenent of chapter 396, Hawaii Revi sed
St at ut es.

Al so, we note that under Exenption 7 of the federal Freedom
of Information Act, 5 U.S.C. 8 552(b)(7) (1988) ("FO A") the
federal courts have found that given the special power of
enpl oyers over enpl oyees, w tnesses who have furnished
information to the U S. Occupational Safety and Health
Adm ni stration, do so under circunstances in which it is
reasonable to infer a prom se of confidentiality. See Cuccaro v.
Secretary of Labor, 770 F.2d 355 (11th Gr. 1985); L & C
Transport, Ltd. v. U S Dep't of Labor, 740 F.2d 355 (3rd Gir.
1985); Lloyd and Henniger v. Marshall, 526 F. Supp. 485 (D.C
MD. Fla. 1981); T.V. Tower v. Marshall, 444 F. Supp. 1233
(D.D.C. 1978); Borton, Inc. v. OSHA, 566 F. Supp. 1420 (D.C E.D
La. 1983).°

Based upon the foregoing authorities, we conclude that under
section 396-14, Hawaii Revised Statutes, DOSH may w thhol d, or
segregate fromits records, the identities of individuals who
furnish information to DOSH, along with any other information
that would result in the Iikelihood of actual identification of
those individuals. See Arieff v. United States Departnent of the
Navy, 712 F.2d 1462, 1468 (D.C. Gr. 1983).

The extent to which other information in records naintained
by DOSH is protected fromdisclosure will depend upon whet her
such information is protected fromdisclosure by any of the other
exceptions in section 92F-13, Hawaii Revised Statutes.® Should

]I'n previous opinion letters, we concluded that under the
exception set forth in section 92F-13(3), Hawaii Revised
Statutes, an agency may w thhold records or information conpiled
for | aw enforcenent purposes to the extent this information would
be protected fromdi sclosure under FOA' s Exenption 7. See QP
Qp. Ltr. No. 90-18 (May 18, 1990); O P Op. Ltr. No. 90-36 (Dec.
17, 1990); O P Op. Ltr. No. 91-6 (May 2, 1991).

“I'n this regard, in several previous opinion letters, we
concl uded that under section 92F-13(3), Hawaii Revised Statutes,
an agency may w thhold access to those portions of intra-agency
menor anda that are protected by the comon | aw "deli berative
process privilege." To be enconpassed by this privilege, the
informati on nust be predecisional and deliberative. See OGP Op.
Ltr. No. 93-13 at 11 (Sept. 17, 1993). The U.S. Suprene Court
has stated that exanples of information protected by this
privilege are predecisional opinions, reconmendations, or
eval uati ons of agency subordi nates on issues of agency |aw or
policy. Id. This privilege, however, does not protect purely

OP Op. Ltr. No. 95-5
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DOSH have questions concerning whether, in a particul ar case,
such information is protected fromdisclosure, it should contact
the O P for specific guidance.

Finally, we would recommend that the DLIR seek |egislative
clarification of section 396-14, Hawaii Revised Statutes, so that
the statute's express |anguage protects information that would
reasonably tend to identify wtnesses in an investigation
conduct ed under chapter 396-14, Hawaii Revised Statutes, instead
of creating a privilege for records "of any kind" prepared or
received in the adm nistration of the occupational safety and
health laws. Such | egislation would bring the |anguage of this
statute into conformty wth the legislative intent underlying
the statute. At the sanme tine, we recommend that the statute
should be clarified so that it indicates that such information is
protected frominspection and copyi ng under chapter 92F, Hawaii
Revi sed Statutes, in addition to being protected from di scovery
or admi ssion into evidence.

CONCLUSI ON

For the reasons set forth above, we conclude that under
sections 92F-13(4) and 396-14, Hawaii Revised Statutes, DOSH
shoul d segregate fromrecords conpiled as part of an industrial
safety investigation the identities of individuals who furnish
information to DOSH, along with other information that would
result in the likelihood of actual identification of those
i ndi vi dual s.

Whet her ot her information conpiled by DOSH nust be nade
avai l abl e for inspection and copying will depend on whet her other
exceptions in section 92F- 13, Hawaii Revised Statutes, permt
DOSH to wi t hhol d access to the sane.

| f you shoul d have any questions concerning this opinion,
pl ease contact ne at 586-1404.

Very truly yours,

(..continued)

factual information, or the factual portions of otherw se

del i berative nmenoranda. See EPA v. Mnk, 410 U.S. 73, 87-88
(1973). In Cuccaro v. Secretary of Labor, 770 F.2d 355 (11th Cr
1985), the court found that OSHA staff opinions and eval uations
were protected by FO A s exenption 5, which incorporates the
common | aw "del i berative process privilege." Al so, under section
92F-13(3), Hawaii Revised Statutes, an agency nmay w t hhol d access
to certain "[r]ecords or information conpiled for |aw enforcenent
purposes.” See O P Op. Ltr. No. 91-9 (July 17, 1991).
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